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M E M O R A N D U M
TO: 

Authority Board Members

FROM:
Christine Monsen, Executive Director 
Arthur Dao, Deputy Director
Rebecca Kohlstrand, Project Controls Team
DATE: 
February 18, 2010
SUBJECT: 
Update on the Status of the Oakland Airport Connector Project (ACTIA 3)
Recommendation

The purpose of this memorandum is to provide the Board an informational update on recent development related to federal funding (particularly, funding from the American Recovery and Reinvestment Act) for the Oakland Airport Connector Project.  No action is recommended at this time. 
Summary
In December 2009, the Federal Transit Administration (FTA) conducted an audit of BART and the Oakland Airport Connector (OAC) project regarding Title VI of the Civil Rights Act of 1964.  This was undertaken in response to a formal complaint to FTA filed in September 2009 by Urban Habitat, alleging failure of BART to complete a service equity analysis for the project.  On January 15, 2010, the FTA sent a letter to BART and the Metropolitan Transportation Commission (MTC) summarizing the result of the audit and citing BART’s failure to integrate Title VI into service planning and monitoring activities for the OAC project and failure to conduct an equity evaluation of OAC service changes (other than one conducted in 2009 to document a reduction in service headways).  The letter indicated that the $70 million in American Recovery and Reinvestment Act (ARRA) funds programmed for the project by MTC in June 2009 were at risk if BART did not complete an equity evaluation for the project to determine if the proposed service reductions would have a discriminatory impact and outline an implementation strategy for mitigating any adverse impacts identified in the equity evaluation.

At its January 27, 2010 commission meeting, MTC took action to reiterate its support for the project and gave BART until February 16, 2010 to submit and obtain approval from FTA of an action plan to address Title VI deficiencies.  There were over 80 speakers at the MTC hearing, with a little more than half of the speakers in support of the OAC project and the remaining speakers recommending redirection of the ARRA funds to transit operations.

Though BART submitted a draft action plan to FTA on January 28, 2010 and made amendments to the plan in response to FTA comments, on February 12, 2010, the FTA sent a letter to BART indicating that they were rejecting BART’s action plan.  With the rejection by FTA of the action plan, the MTC back-up plan to redistribute the $70 million of ARRA funding to Tier 2 transit system preservation throughout the region was put into effect.  
At this point, BART is in the process of determining the next steps for the delivery of the OAC project and is working closely with the OAC funding partners in this process.  Specifically, BART is performing a financial analysis of the project’s funding and costs, absent the $70 million in ARRA funds, to determine the refined level of funding gap, potential alternative funding sources, and potential risks involved.  The President of the BART Board of Directors James Fang and Director Carole Ward-Allen are travelling to Washington D. C. this week to reach out to the FTA Administrator and members of the Bay Area Congressional Delegation to heighten their awareness of the importance of the project to this region and to seek improved partnership in the delivery of this project.
Discussion
Measure B Commitment

The Oakland Airport Connector Project (OAC) is one of the 27 capital projects included in the 2000 Measure B Alameda County’s 20-Year Expenditure Plan.  The OAC Project was included as a BART capital project under the Mass Transit Category, with the following specific project description:

“This project provides an elevated guideway with automated vehicle operation between BART’s Coliseum station and the Oakland International Airport.  The project includes construction, rolling stocks, and a maintenance facility required for operations.”
The Measure B Expenditure Plan included $65 million (in 1997/98 dollars) in Tier 1 Measure B funds for the project.  The current escalated Measure B funding commitment to the project is $89 million, of which amount $15 million has been expended.  The current estimated project cost is $492 million.

Actions to Advance the Project in 2009

In February 2009, MTC approved $70 million for the OAC project as part of the regional apportionment of the American Recovery and Reinvestment Act (ARRA) funds to address a funding shortfall for this critical Resolution 3434 transit project.  The authorization of these funds by MTC was contingent upon securing a full funding plan for the project by June 30, 2009, execution of an ARRA grant application by the end of November 2009, and execution of a construction contract by December 31, 2009.  If the OAC project failed to meet these funding deadlines, then the $70 million in ARRA funds would be reprogrammed to Tier 2 transit preventive maintenance projects throughout the region (as identified in Resolution 3885 - see Attachment 1).
In March 2009, the ACTIA Board granted a second one-year time extension to the full funding deadline for the Oakland Airport Connector project.  This deadline was granted to ensure that OAC was able to meet the deadlines associated with the approval of the $70 million in ARRA funding and to secure commitments of the remaining funding sources.

The design-build-operate-maintain construction (DBOM) contract for the OAC was advertised in May of 2009.  On June 17, 2009, BART received pre-qualifications statements and four of the bidding teams were pre-qualified to submit proposals for the project.

In July 2009, the MTC accepted the OAC full funding plan, which included the following new funding sources to address the previously identified funding shortfall: $37 million in RM2 funds; $13 million in Prop 1B Transit Bond Funds; $20 million in State Local Partnership Program (SLPP) funds; and $70 million in ARRA funds.  The $70 million in ARRA funds was incorporated into the TIP at this time.  In August 2009, BART applied to the FTA for the $25 million in New Starts funding and in September 2009, submitted a TIFIA loan application to FTA.  On September 22, 2009, four pre-qualified bidders submitted proposals to BART.  

On October 6, 2009, the City of Oakland passed a resolution in support of the project and on December 8, 2009, the Port of Oakland approved the BART Development Agreement, clearing all local hurdles to award of the project.  On December, 10, 2009, the BART Board of Directors authorized the award of the contract to Flatiron/Parsons Joint Venture contingent upon the FTA approvals for the ARRA and federal New Starts funds.  On December 28, 2009, the Federal Aviation Administration (FAA) approved the Record of Decision (ROD) for the project thereby clearing the path for the Port to request final authorization from the airlines to use the Passenger Facility Charge (PFC) funds for the OAC project.
FTA Declaration of Title VI Deficiencies

On January 15, FTA Administrator Peter Rogoff sent a letter to BART and MTC expressing serious concerns about the pursuit of federal assistance for the OAC project due to BART’s failure to comply with Title VI requirements (see Attachment 2).  FTA indicated in that letter that if BART and MTC chose to pursue the federal stimulus funds then BART would be required to complete an equity analysis for the project and outline an implementation strategy for mitigating any adverse impacts identified in the equity evaluation.  Approval of the ARRA funds would be contingent upon BART providing an acceptable action plan to FTA to address all of the deficiencies; ARRA funds would be withheld until compliance with the Title VI requirements were achieved.
The BART Board sent a response to the FTA letter and also took immediate action to address the FTA concerns (see Attachment 3).  A draft action plan was submitted to FTA on January 28, 2010.  On January 27, 2010, the MTC held a hearing to determine the future of the project.  The commission voted to allow BART until February 16, 2010 to submit an action plan to FTA for Title VI deficiencies and to gain FTA approval. If BART did not successfully meet this deadline, then the $70 million in ARRA funds would be redirected to Tier 2 list of transit rehabilitation and preventive maintenance projects that were identified throughout the region (see Attachment 4).
On February 12, 2010, the FTA sent a letter to BART indicating that although BART had worked diligently to meet the FTA deadlines, the FTA was rejecting the action plan submitted by BART (see Attachment 5).  The result of this action was the redirection of the ARRA funds to various transit operators throughout the region as noted above.  The four largest recipients of these funds will be: San Francisco Muni and BART, each at approximately $17 million; VTA at $12 million; and AC Transit at $7 million.

Funding Plan Status

The loss of the $70 million in ARRA funds leaves a funding shortfall for the OAC project that the BART staff is currently working to address.  The current funding status is summarized in Table 1. Presently, the federal funds are at the greatest risk due to the outstanding Title VI issues.  All other funds are either secured or in the final stages of securing approvals.
	TABLE 1 – OAC Funding Plan

	Funding Source

	Funding Amount (x1,000)
	Funding Status

	· Measure B 
	$89,052
	Funding Agreement executed.



	· Regional Measure 2

	$115,200
	Funds allocated, funding agreement at BART for review.  On 7/22/09 MTC reprogrammed $37 million in RM2 funds from the BART Tube Seismic Retrofit to the OAC project.



	· Regional Measure 1

	$31,000
	Funds programmed, allocation to occur prior to time of draw down.



	· Port of Oakland
	$43,800
	FAA ROD approved 12/28/09; Application for use of PFC funds for the OAC project to be submitted by the Port of Oakland following the February airline review of the proposal.



	· Regional Transportation Improvement Program 


	$20,665
	Funds allocated and expended

	· Federal New Starts Funds


	$25,000
	Revised grant application submitted in August 2009; no response from FTA as of yet.



	· MTC Additional Tolls and State Local Partnership Program


	$20,000
	On 7/22/09, MTC assigned these funds to the OAC project.

	· Prop 1B Transit Bond Funds
	$13,000
	On 7/22/09 MTC reprogrammed $13 million from the BART Tube Seismic Retrofit to the OAC project.



	· BART Contribution 
	$64,483
	TIFIA application submitted 7/09; response anticipated from FTA by early March.



	TOTAL FUNDS AVAILABLE
	$422,200
	

	· Funding Shortfall 
	$70,000
	ARRA funding shortfall to be addressed by BART



Next Steps for ACTIA
ACTIA is currently working with BART staff and other funding partners to outline a response to this newly created funding shortfall.  BART is exploring alternative delivery strategies for the project and will be reassessing the project costs and funding shortfall.  The two immediate deadlines facing the project relate to:

1. Expiration of the bid on March 19, 2010; and,

2. Expiration of the ACTIA full funding deadline on April 1, 2010.

Thus far the approved design-build-operate-maintain (DBOM) construction contractor/team has been cooperative with BART in extending the bid expiration timetable.  And it is likely the contractor would agree to extend the bid expiration deadline once again.
BART has also indicated to ACTIA staff that it will request an additional one-year extension to the full funding deadline for the OAC project, to April 1, 2011, to allow the agency adequate time to respond to the recent loss of the ARRA funds.  This request for a time extension will come before the ACTIA Work Program Committee and the full ACTIA Board on March 12, 2010 and March 25, 2010, respectively.
At the March 2010 meetings, ACTIA staff will also provide a more detailed report of OAC activities and will outline potential courses of action for the ACTIA Board to take in response to this most recent loss of ARRA funds for the project.

As discussed with the Board in July 2009 regarding Measure B funding for this project, if the delivery of this project (as described in the Expenditure Plan) is determined to be infeasible or unfundable, the ACTIA Board, with the approval of the majority of the cities (and the County for incorporated areas) representing a majority of the population in the northern planning area of the County, could reallocate the Measure B funds to another project in the northern planning area of the County.

In addition, the Expenditure Plan would have to be amended.  When a capital project is proposed to be deleted from or added to the Expenditure Plan, or when a capital project in the Plan is proposed to be substantially revised, an amendment to the Expenditure Plan is required. The process for amending the Expenditure Plan is as follows:

· The proposed Plan Amendment must first be approved by two-thirds vote of the ACTIA Board;
· All jurisdictions within the County, and the Metropolitan Transportation Commission (MTC), will be given a minimum of 45 days to comment on the proposed Plan Amendment; and,

· The ACTIA Board finally adopts, by a two-thirds vote, the Plan Amendment with or without consideration of any comments made during the commenting period.

Fiscal Impact
This is an information item only and does not have a direct fiscal impact at this time.
Attachments
Attachment 1 – MTC Resolution 3885 as initially adopted in February 2009

Attachment 2 – January 15, 2010 Letter from Peter Rogoff, FTA Administrator to Dorothy Dugger, BART and Steve Heminger, MTC
Attachment 3 – January 20, 2010 BART Board response to Peter Rogoff

Attachment 4 – MTC Resolution 3885, revised per the January 27, 2010 MTC action

Attachment 5 – February 12, 2010 Letter from Peter Rogoff to Dorothy Dugger, BART and Steve Heminger, MTC
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